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   n 12 November, 2008, the Israel 
Arbitration Law was amended for the 
second time since 1968. Today, the 
Israeli Law includes a consented appeal 
proceeding. Arbitration in Israel, which 
has suffered over the past years due to 
loss of faith from the public, has earned 
another chance and a renewed life.
 
The New Appeal Tracks:
The 2nd Amendment to the Arbitration Law, 
introduced two appeal tracks:
A) The private appeal option in accordance 
with section 21A of the law, and:
B) The appeal by leave of the court in 
accordance with section 29B. 
Parties who wish to enjoy the benefits of 
the appeal process should include their 
request for the track most suitable for them 
in the arbitration agreement. Once they 
have done this – the relevant provisions 
become valid for fulfilling this purpose. For 
instance, the 2nd supplement regularizes 
the rules for appealing. 

Private Appeal Track
Article 21A to the Arbitration Law in Israel, 
which was added on November 12th, 2008, 
determines as follows:

21a. (a)Where the parties to an 
arbitration agreement have decided 
that the arbitration Award may be 
subject to an appeal process before an 
arbitrator-

1. The Award shall state the reasons 
upon which it is based, which may be 
subject to an appeal.
2. The provisions of schedule 2 will be 
applied in addition to the provisions 
of schedule 1, given that schedule 1 
does not contradict the provisions 
of schedule 2, and this unless the 
parties have decided otherwise.

The private appeal track process includes 
an optional appeal before an arbitrator. 
If the parties have stated in a court 
agreement that the Award is subject to 
an appeal before an arbitrator, they would 

n 12 November, 2008, the Israel O
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earn the right to a private appeal. The 
arbitration Award of the first instance will 
be valid as an Award unless one of the 
parties appealed to the appeal instance. 
The 2nd supplement regularizes the forms 
of deliberation. It determines that the 
decision on the appeal will be given within 
two months from the point when the appeal 
process has been ended, unless decided 
otherwise. The decision of the appeal 
instance will be valid as the arbitration 
Award, whether it shall approve the first 
Award which was given already or amend 
it. Cancelling the arbitration Award will 
be allowed in only two extreme causes, 
in accordance with section 24(9) or (10) 
of the arbitration law(when the arbitration 
Award is against public welfare or in case 
by which the court would cancel the final 
Judicial Award which can't be appealed 
on any more).

The Judicial Appeal Track
Article 29B to the Arbitration Law states:

29B. (a)  Where the parties to 
an arbitration agreement have 
conditioned that the arbitrator rule in 
accordance to the law, they may agree 
that the Award is subject to an appeal 
process, with the leave of the Court, if 
there is a fundamental mistake in the 
implementation of substantiative law 
in a manner causing the miscarriage of 
it. The appeal, as mentioned, will take 
place in the presence of one Judge and 
will be subject to the provisions which 
apply to an appeal process in Court.
(b) Where the parties to an arbitration 
agreement have agreed that the 
arbitration Award is subject to an 
appeal process in court, as stipulated 

in sub section (a), the arbitration 
sessions shall be documented through 
protocol and the arbitrator will state 
the reasons for the Award.
(c) Where an appeal has been filed to 
the court in regards to the arbitration 
Award, the court will not need to 
receive a request for the cancellation 
of the Award, and the parties may 
state the claims in the appeal process 
for the cancellation of the Award in 
accordance with one of the causes 
stipulated in section 24 of the law.

The 2nd appeal track is known as the 'Judicial 
Appeal'. It allows  an appeal process 
by leave of the court. This track shall 
become valid when three accumulating 
conditions exist:

a. The arbitrator is obligated by the 
arbitration agreement to base his ruling 
on substantive law and;
b. The parties stipulated in the arbitration 
agreement that the arbitration Award 
is subject to an appeal in case it 
contains a fundamental mistake in the 
implementation of the substantiative 
law which may cause a miscarriage of 
justice and;
c. The arbitration agreement stipulates 
that the appeal will be within the leave of 
the  court;

On such an occasion, the parties will be 
allowed to further state, if they wish to do 
so, their claims for the cancellation of the 
arbitration Award in accordance with all 
the ten causes for cancellation detailed in 
section 24 of the Arbitration Law.
Revising the provisions of the amendment 
to the law indicates the main differences 
between the two tracks as detailed in the 
table on the right:
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Criteria Judicial Appeal Track Private Appeal Track
Place and Terms Accumulating terms:

1. The appeal is bound to the 
court's leave.
2. Fundamental mistake 
in the application of the 
substantiative law.
3. The mistake has caused a 
miscarriage of justice.
4. A leave from the appellate 
court was given.
5. The court will usually 
be the district court in 
accordance with the 38th 
provision of the Israeli 
Arbitration Law.

Consent Arbitral Tribunal 
appellate instance. No leave 
is required. If the parties 
have not agreed upon the 
Arbitral Tribunal arbitrators, 
the court will nominate them 
in accordance with the 
8th provision of the Israeli 
Arbitration Law.

Revocation 
Proceeding

Causes for revocation in 
accordance with section 24 
to the Arbitration Law. 

Possible, in accordance with 
section 24 of the Arbitration 
Law, following causes 9 and 10 
only.

Obligation to 
Maintain Protocol

Mandatory. The arbitrator in the first 
instance or in the appellate 
level must maintain a protocol, 
unless the parties have rid 
him of the need to do so. 
Nevertheless, without a protocol 
in the first instance, an appeal 
proceeding will not be possible.

The  Arbitration 
Award

The Award of the first 
Arbitration Tribunal would be 
considered as the Arbitration 
Award.

The Award of the first instance, 
unless an appeal has been 
lodged; Where an appeal has 
been lodged – the Award of the 
first instance will be subject to 
judicial decision of the appellate 
level.

The Board One judge in court. As agreed by the parties.
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 Having compared between the new appeal 
tracks, I believe that the private track may 
suit the commercial community far better, 
due to the following reasons:
1. Wide cause for appeal by virtue

1.1 An appeal procedure in the private 
track is held by virtue and is not subject to 
the leave of the Court. This is important 
for the party who might argue that a 
substantive mistake took place in the 
arbitration Award. The most important 
thing for a commercial client and his 
lawyer is a 'safety track' in order to amend 
mistakes. The private appeal track 
makes this possible. The situation might 
be compared to the difference between 
a tourist with a visa in his passport, who 
is allowed to enter the state he wishes to 
visit as opposed to a tourist who wishes 
to visit that same state and has no visa 

but has lots of reasons why he should 
be allowed to do so. The private track 
gives you a visa to criticize substantiative 
mistakes, if they have occurred in the 
Award.
1.2 Moreover, the private appeal cause 
is flexible and broad, in comparison to 
the narrow cause that would enable 
an appellate proceeding in the second 
track. For example, whereas an Award 
included a fundamental mistake, as a 
result of ignoring a crucial evidence, 
would be amended through the private 
track it would be approved through the 
Judicial track.

2. Efficiency
2.1 The second annex to the Arbitration  law 
states that the appeal decision will be given 
within two months. A request for a leave 
from the court may last much longer.
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2.2 Moreover, the 10 causes for 
cancellation of the Award, which are valid 
in the judicial track, may well serve the 
litigants in their attempt to find flaws in 
the arbitration proceeding's intactness.
In contrast, the private appeal track 
restricts the possibility for cancellation 
to two extreme causes only, and retains 
an efficient supervision system of the 
courts on the arbitration proceedings, 
serving as the representatives of the 
sovereign state.

The State as a 
Litigant in Arbitration
It should be stated that the Judicial Appeal 
track is an important and worthy one. 
Nevertheless, due to the limitations in it, its 
implementation may come to force mostly 
in cases where the state is a litigant and 
there are many such cases. On October 
12th, 2009 the Israeli Attorney General 
opened the gates of arbitration to the 
state in cases where the state is a litigant. 
This decision is a direct result of the 2nd 
Amendment of the Arbitration law. 

ICC Arbitration as an Inspiration 
to the Arbitration Field in Israel
The ICC Arbitration rules do not require 
the implementation of an appellate system 
since a "unique" procedure has been 
regularized in rule 27. The ICC court is 
authorized to scrutinize the draft form of 
the Award before its signing in order to 
produce an arbitral Award which complies 
in its form with the arbitration rules.
In addition, and most importantly, the ICC 
International court is authorized to comment 
on substantial points of the Award, without 

interfering with the arbitrator's discretion:
"Article 27
Scrutiny of the Award by the Court
Before signing any Award, the Arbitral 
Tribunal shall submit it in draft form 
to the Court. The Court may lay down 
modifications as to the form of the 
Award and, without affecting the 
Arbitral Tribunal's liberty of decision, 
may also draw its attention to points of 
substance. No Award shall be rendered 
by the Arbitral Tribunal until it has been 
approved by the court as to its form."

This combination of the arbitrator's liberty 
of decision and administrative supervision 
which also serves to enlighten the arbitrator 
on points of substance creates a result 
which is nothing short of true synergy. The 
ICC arbitration Awards are appreciated all 
over the world.
The ICC International Court of Arbitration 
is trusted worldwide. Its reputation has 
been acquired thanks to skilled arbitrators 
and a professional and highly devoted 
international system. This is an outstanding 
source of inspiration for the business, legal 
and arbitral communities in Israel.
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